Opening of the Legal Year
Tuesday 29th January 2012.
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Chief Justice Bryant, Chief Justice Warren, distinguished guests, ladies and gentlemen….

When I first entered the gates of Pentridge Prison, as a recent social work graduate in 1976, one encounter from the very first week stands out:

· A prison officer took delight showing me the section of D-Division where Ronald Ryan had been executed only nine years before.

The warden suggested there was only one use of a padre in prison, and it was when there was to be “a hangin”
As we know capital punishment was removed from the Statute books throughout the country over the ten years after Ryan’s execution, but it took more than 40 years for Ryan’s three daughters to successfully petition the exhumation of their father’s body, so that he could be laid to rest with their mother in a grave site in Portland.  

Ned Kelly’s descendents took more than 130 years to achieve the same outcome and Ned was quietly reinterred in the Greta cemetery earlier this year, alongside of his mother, Ellen.  Sometimes change and reform takes a lot of time…..
The evening before Ned Kelly’s execution in 1880, he penned a last letter to the prison governor:

“There is one wish in conclusion I would like you to grant me, that is the release of my Mother before my execution as detaining her in prison could not make any difference to the government now, for the day will come when all men will be judged by their mercy and deeds and also if you would grant permission for my friends to have my body that they might bury it in consecrated ground”.

That afternoon his mother, Ellen, was brought to see her son, and, according to biographer Ian Jones, said:  “I mind you will die like a Kelly, son”.  
The next morning, the day of his execution, Ellen remained in the prison laundry here in Russell Street, one of the last remaining female convicts who had not been transferred to the Pentridge prison in Coburg.

Yet, the battle for Kelly’s mortal remains has only just been won, after the property developer of the former Pentridge Prison site took unsuccessful legal proceedings over the last six months to prevent the remains being returned to the Kelly descendents.

Only last December, the Victorian Institute of Forensic Services were re-interring the remains of more than twenty other prisoners who had been buried at Coburg since 1927.  I had been invited to say a few words at the gravesite, at the eastern end of D-Division.  

With less than one hours notice, the commercial property developer refused me entry into the grounds, and placed a security guard and padlocks on the gates to prevent any respectful acknowledgement of the lives of those being re-interred there. 

At this gathering this morning, hosted by the International Commission of Jurists (Victorian Branch), I want to spend the remaining part of my address speaking to the work of an organisation of which I am a member called ADPAN: the anti-death penalty in Asia network.

Today, more people are executed in the Asia-Pacific region than in the rest of the world combined.  Add to this the probability that they were executed following an unfair trail, and the gross injustice of this punishment becomes all too clear.

Failures of justice in trails which result in an execution cannot be rectified.  In the Asia-Pacific region, where 95 per cent of the population live in countries that retain and use the death penalty, there is a real danger of the state executing someone in error following an unfair trial.

As I speak some assistants are passing out ADPAN flyers outlining several current cases in our Asian Pacific region.  None of the cases involve Australian citizens, although there are Australians on death row in this region.  While the communications media may be more interested in cases involving Australian citizens, it is my belief that this gathering would recognise that we should not make that distinction.

Take just one of these flyers and read about the case.  Take it home with you and see if we can do more in Australia to bring about the abolition of the death penalty in our region.

In 1948, the Universal Declaration of Human Rights proclaimed that, “Everyone has the right to life, liberty and security of person”.  The basic principle at the heart of the right to a fair trial was also articulated in that Declaration:  “Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him”.

The principals of fair trial were reaffirmed and elaborated in 1966 in the United Nations International Covenant on Civil and Political Rights in particular in Article 14 and more specific standards, for instance on the role of judges, prosecutors and lawyers, as well as in the jurisprudence of UN and regional human rights mechanisms.

Of those countries that retain the death penalty in the Asia-Pacific region, six countries are still not party to the ICCPR: Brunei, Fiji, Malaysia, Myanmar, Singapore, and Tonga.

Singapore in fact has the highest rate of capital punishment in the world, nine times the rate of the United States.  Seven years ago, I was involved in the public awareness campaign at the time that young Australian Van Nguyen faced the death penalty in Singapore.  Present, of course, today is Nguyen’s chief defence counsel, now Mr Justice Lasry.  Also present today is a young friend of Nguyen, who visited him on a daily basis in Changi Prison, during the last months of his unsuccessful appeal against the death penalty.  This young man this year commences his final year of legal studies.

The prohibition of torture and other cruel, inhuman or degrading treatment is absolute in international law, with no exceptions permitted, including in times of war or other public emergency.  
Yet most countries in the region that retain the death penalty tolerate torture or other ill-treatment as a means of inducing confessions.  Courts often ignore evidence of torture and other ill-treatment when sentencing people to death.  

Across the world, there has been enormous success in the task of abolishing the death penalty. In 1977, only 16 countries had abolished the death penalty.  By 2012, the number had risen to 141.  However, 57 countries and territories still uphold the death penalty and use this punishment.  Yet in 2011, just 21 out of 57 countries actually carried out executions.

The World Coalition Against the Death Penalty was formed in 2002, an alliance of more than 130 NGOs, bar associations, local bodies and organisations.  
It is winning the battle with more countries throughout the world joining the abolition family every year.  Since 2002, 21 countries have abolished the death penalty for all crimes.  Compared to one decade ago, the number of countries actually carrying out a death sentence has decreased by more than one-third.  Similarly, the number of death sentences imposed has decreased.

Present today, I notice, are a number of individuals who have experience as working as legal advocates for persons on death row in the United States, through the work of Reprieve.  I am pleased to learn that Reprieve is now planning to establish a base in our South East Asian region.

But here in Australia, we host hundreds of thousands of students from Asian-Pacific countries, that continue to exercise the death penalty.  Many of these students come to Australia to study law.  It has been my experience in recent years that Australian universities and the legal profession could do a lot more to facilitate more open discussion about this human rights issue for overseas students who will return home to practice the law and to take up positions of leadership and influence in their countries.  

As you begin the legal year, look at some of the faces of those on death row in our region.  If we believe in the right to a fair trial and if we want to uphold the value of human life, surely we can do more here in Australia?
I feel privileged to be asked to address this gathering this morning, and I wish you well in your endeavours this year.

Peter Norden AO

Adjunct Professor

RMIT University
	[image: image1.png]




	
	Document: Opening of the Legal Year
Author: Peter Norden
Save Date: 29/01/2013
Page 1 of 7



